
STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Execut ive  Research  Ins t . ,  Inc .

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 &, 29 of the Tax Law

for  the  Per iod  817/65-11/30 /69 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of March, 1980, he served the within not ice of Determinat ion by mait

upon Execut ive  Research  Ins t . ,  fnc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Execut ive Research fnst . ,  Inc.
200 Madison Ave.
New York,  NY 10003

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service within the St.ate of New york.

That deponent further says that the said addressee is the petit ioner herein

and that the address set forth on said wrapper is the last known address of the
pet i t ioner .

Sworn to before me this

28 th  day  o f  March ,  1980.



STATB OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Execut ive  Research  Ins t . .  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  B/ I /65-1 I /3A169.

AFFIDAVIT OF MAILING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of March, 1980, he served the within not ice of Determinat ion by mai l

upon Victor Pel legr ino the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  V ic to r  Pe l legr ino
Hugh Janow, Esq.
100 Park  Ave.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner

Sworn to before me this

28 th  day  o f  March ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March  28 ,  1980

Execut ive  Research  Ins t . ,  Inc .
200 Mad ison Ave.
New York, NY 10003

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) f f :S &, 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 month
from the date of this not ice.

Inquir ies concerning Lhe computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very t ru ly  yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Victor Pel legr ino
Hugh Janow, Esq.
100 Park  Ave.
New York ,  NY 10017
Taxing Bureau' s Representat ive



STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

E}GCUTIVE RXSEARCH INSTITUTE, INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period August 1, 1965 through
November  30 ,  1969.

1 .  App l i can t ,  Execu t i ve  Resea rch  Ins t i t u te ,  I nc . ,

Avenue,  New York,  New York,  engaged in the sale of  books

the mai l  order  media and employed the mai l ing l is ts  in

b u s i n e s s .

Appl icant,  Execut ive Research Inst i tute, Inc.,  200 Madison Avenue, New

York, New York 10003, f i led an appl icat ion for revision of a determinat ion or

for refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for

the period August 1, 1965 through November 30, Lg6g (Fi le No. 0033g).

A formal hearing was held before Harry Issler,  Heari-ng Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New york, New

York ,  on  september  30 ,  t977 a t  10 :30  A.M.  App l ican t  appeared by  Hugh Janow,

Esq.  (D.  V ic to r  Pe1 legr ino ,  Esq. ,  o f  counse l ) .  The Sa les  Tax  Bureau appeared

by  Peter  Cro t ty ,  Esq.  (Wi l t iam Fox ,  Esq.  ,  o f  counset ) .

ISSUES

I .  Whether  mai l ing l is ts  are subject  to  the Sales and Use Tax law.

I I .  Whether  there is  an exclus ion f rom taxat ion for  that  por t ion of  the

ma i l i ng  l i s t s  wh i ch  re la tes  t o  ou t -o f - s ta te  add resses .

I I I .  Whether  the penal ty  and interest  imposed should be cancel led.

FINDINGS OF FACT

DETERMINATION

located at 200 Madison

and pamphlets through

the  so l i c i ta t ion  o f



-2 -

2.  On September 11,  1970,  as a resul t  o f  an audi t ,  the Sales Tax Bureau

issued a Not ice of Determinat ion and Demand for Payment of Sa1es and Use Taxes

Due aga ins t  app l i can t  fo r  taxes  due o f  $4r116.91 ,  p lus  pena l ty  and in te res t  o f

$ l '976 .02 ,  fo r  a  to ta l  due o f  $6 ,092.93  fo r  the  per iod  August  1 ,  1965 th rough

November 30, 1969.

3. The only i tem at issue in this hearing is the tax in the anount of

$3 '030.59  imposed by  the  Sa les  Tax  Bureau on  mai l ing  l i s ts  app l i can t  used in

di-rect mai l  advert is ing. Said l ists were prepared and del ivered to appl icant

in New York City.  Appl icant concedes the taxes due for the remainder of the

assessment .

4. The mai l ing l ists were a ser ies of "Cheshire Labels '  which were

aff ixed to appl icantrs envelopes or advert is ing brochures.

5. Appl icant argued the port ion of the mai l ing l ists purchased pertaining

to customers located outside of New York State should be excluded from taxat ion.

Appl icant introduced into evidence a let ter dated January 17, L967, signed by

Kermit  J.  Suri th,  Chief,  Instruct ions and Interpretat ion Unit  wherein the Sales

Tax Bureau conceded that i ts posi t ion at that t ime was that sales tax should

only be imposed on that port ion of the sel l ing pr ice of the mai l ing l ists in

quest ion which relate to addresses within New york State.

o f

Appl icant contended the mai l ing l ists contained a

addresses that were mai led to New York State residents.

6. Appl icant did not produce any documentary or other

produce any witness to substant. iate i ts content ion.

de-minimis amount

substant ial  evidence,

o r

7.  Appl icant  acted in  good fa i th  at  a l l  t imes and there hras no in tent  to

evade the tax.
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CONCTUSIONS OF LALI

A. That the transfer of mai l ing l ists in the form of Cheshire labels,

const i- tutes the sale of tangible personal property within the meaning of

sec t ion  1101(b) (5 )  o f  the  Tax  Law and is  taxab le  under  sec t ion  1105(a)  o f  the

Tax Law or,  in the al ternat ive, a taxable service within the intent and meaning

o f  s e c t i o n  1 1 0 5 ( c ) ( f )  o f  r h e  T a x  L a w .

B. That appl icant fai led to sustain i ts burden of proof that any part  of

the mai l ing l ists in quesLion related to out-of-state names and addresses;

that,  therefore, the quest ion of exclusion from taxat ion for such port ion of

the mai l ing l ists is moot.

C. That the penalty and interest in excess of the minimum statutory rate

are  cance l led .

D. That the appl icat ion of Execut ive Research Inst i tute, fnc. is granted

to the extent indicated in Conclusion of Law t tCtt  above. The Audit  Divis ion is

hereby directed to rnodify accordingly the Not. ice of Determinat ion and Demand

for Payrnent of Sales and Use Taxes Due issued SepLenber 11 ,  7g7O; and that,

except as so granted, the appl icat ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

MAR 2 I 1980


